
Cannabis Legalization Criminal Defense Practice Advisory

Introduction

On March 31, 2021 Governor Cuomo signed into law the Marihuana Regulation and
Taxation Act (A1248A/S854A), legislation that legalizes possession and sale of
specified amounts of  cannabis, reinvests tax revenue in communities targeted by the
war on drugs, creates automatic expungement for previous marijuana convictions, and
limits the use of  cannabis odor as a justification for police intrusions. The new law can
be viewed in its entirety here: https://legislation.nysenate.gov/pdf/bills/2021/S854A.

This memo highlights major provisions of  the law thatbear directly on criminal
defense practice. Be sure to also review NYPD’s March 31, 2021 marijuana advisory
which can be viewed on LASnet.

New Penal Law Section 222

The MRTA abolishes Penal Law Section 221 and creates a new Penal Law Section 222
entitled “Cannabis” that authorizes personal use of cannabis, regulates personal
cultivation, licensing and distribution of  cannabis, and imposes penalties for
possession and sale of  cannabis that exceeds authorized limits.

What is cannabis?

● Cannabis includes all parts of  the plant of  the genusCannabis, whether growing
or not; including the seeds, the resin extracted from any part of  the plant; and
every compound, manufacture, salt, derivative, mixture, or preparation of  the
plant, its seeds or resin. (PL § 222.00(1)).

● Cannabis does not include the mature stalks of  theplant, fiber produced from
the stalks, oil or cake made from the seeds of  theplant, any other compound,
manufacture, salt, derivative, mixture, or preparation of  the mature stalks
(except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed
of  the plant which is incapable of  germination. (PL§ 222.00(1)).

● Cannabis also does not include hemp, cannabinoid hemp, or hemp extract as
defined in section three of  the cannabis law, or drugproducts approved by the
Federal Food and Drug Administration. (PL § 222.00(1)).
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What is concentrated cannabis?

● Lay definition: concentrated cannabis is the product made from distilling the
most desirable parts of  a cannabis plant, containingall the cannabinoids found
in cannabis flowers and none of  the excess plant material.

● Statutory definition: concentrated cannabis includes the separated resin,
whether crude or purified, obtained from a plant of the genus Cannabis; or
material, preparation, mixture, compound or other substance which contains
more than three percent by weight of  delta-9 tetrahydro-cannabinol,or its
isomer, delta-8 dibenzopyran numbering system, or delta-1
tetrahydrocannabinol or its isomer, delta 1 (6) monoterpene numbering system.
PL § 222.00(2).

What does it mean to “sell” cannabis?

● Unlike the sale of  controlled substances, “selling”cannabis means to sell,
exchange or dispose of  cannabis for compensation. “Sell” does not include the
transfer of  cannabis or concentrated cannabis betweenpersons twenty-one
years of  age or older without compensation in thequantities authorized in PL §
222.05(1)(b). PL § 222.00 (3).

Is a person permitted to give cannabis to another person under the new law?

● Yes. A person who is 21 or over may give lawful amounts of  cannabis to other
people who are 21 or over so long as no compensation is exchanged (PL §
222.05(1)(b)).

What amount of  cannabis is a person permitted to possess?

Individuals who are 21 or older may lawfully:
● Effective immediately:

o Possess 3 ounces or less of  cannabis and 24 gramsor less of
concentrated cannabis in a public place (PL § 222.05(1)(a)).

● Not yet effective:
o Possess up to 5 pounds of  cannabis in their residence (after the office of

cannabis management creates guidelines for homegrow (PL § 222.15(5)
and (9)).

o Possess higher amounts of  cannabis if  prescribed bya doctor (Cannabis
Law, Article 3, § 42).
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Where is a person permitted to smoke cannabis?

● Almost anywhere that cigarette smoking is allowed including on sidewalks, on
front stoops, and other public places. (PL §§ 222.05(1)(c), 222.10(1)).

● However, a person cannot smoke cannabis where cigarette smoking is
prohibited such as bars, restaurants, childcare centers, within 100 feet of  a
school entrance, places of  employment, NYCHA property, and indoor arenas.
(PL § 222.10(1), PHL § 1399-O,
https://www1.nyc.gov/assets/nycha/downloads/pdf/nycha-smoke-free-policy
-2018.pdf).

When the office of  cannabis management creates guidelines for homegrow, how much
cannabis may a person grow?

● An individual who is 21 or older may grow a maximum of  6 plants in their
home residence, including 3 mature plants and 3 immature plants. (PL §
222.15(1)).

● Each home is permitted to have no more than 12 plants (6 mature and 6
immature) regardless of  how many individuals 21 orolder live in that home).
(PL § 222.15(2)).

What conduct is prohibited under the cannabis law?

Individuals who are 21 or older may not:

● Give cannabis to anyone under 21, unless the defendant was less than three
years older than the person under the age of  twenty-one, at the time they were
alleged to give that person cannabis.  (PL § 222.50(2)).

Individuals of  any age may not:

● Drive under the influence of  cannabis or cannabis combined with alcohol
(VTL §§ 1192(4), (4-a), VTL 114-a).

● Smoke cannabis while driving (VTL § 1227(1)).
● Sell cannabis for compensation without a license (PL § 222.45).
● Smoke cannabis where cigarette smoking is prohibited such as bars, restaurants,

childcare centers, within 100 feet of  a school entrance,places of  employment,
NYCHA property, and indoor arenas. (PL § 222.10(1), PHL § 1399-O).
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● Smoke marihuana in NYC parks where no smoking signs are posted (Parks
Rule 1-03(c)(3)) or in the transit system (NYC Transit Authority Rule
1050.7(b)).

Individuals who are under 21:

● Are not permitted to possess cannabis, even in small quantities (i.e. 3 ounces or
less). (PL § 222.10(1), Article 6, Section 132 (4)(a) of  the Cannabis Law).

● However, under the Cannabis Law, there is no mechanism for law enforcement
to approach, stop, summons, detain or arrest a person under 21 who possesses
3 ounces or less.

Can individuals under the age of  21 be prosecuted for possessing more than three
ounces of  cannabis?

● Probably not. Art. 6. Sec. 132 (4)(a) of  the CannabisLaw specifies that any
person under the age of  twenty-one found to be inpossession of  cannabis or
cannabis products who is not a certified medical cannabis patient shall be
subject to a civil penalty of  not more than fiftydollars.

● Art. 6. Sec. 132 (4) (b) further specifies that the young person shall be provided
with information related to the dangers of  underageuse of  cannabis and
information related to cannabis use disorder by the office.

● Art. 6. Sec. 132 (4) (c) further requires that the issuance and subsequent
payment of  a civil penalty shall in no way qualify as a criminal accusation,
admission of  guilt, or a criminal conviction and shall in no way operate as a
disqualification of  any such person from holding publicoffice, attaining public
employment, or as a forfeiture of  any right or privilege.

● However, despite clear legislative intent to impose non-criminal, civil
penalties for possession of  cannabis by individualsunder the age of  21,
NYPD claims that it can stop and issue a criminal court summons to
those individuals for possession of  any amount ofcannabis that exceeds
three ounces. See NYPD’s marijuana legalization memo, which can be
found on LASnet.

Can individuals under the age of  21 be prosecuted for selling cannabis unlawfully?

● Probably. Although the legislature imposed youth-specific civil penalties for
possession of  cannabis by individuals under the ageof  21, it did not create
similar youth-specific penalties for selling cannabis (PL §§ 222.45-222.65).
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What are the penalties for unlawful possession, smoking, and sale of  cannabis?

Possession Offenses Penalty

21 and older, 3 oz or less Legal

More than 3 oz or 24 grams
concentrated

PL § 222.25
Violation
Fine not to exceed $125

More than 16 oz or 5 oz concentrated PL § 222.30
A Misdemeanor
1 year jail

More than 5 lbs. or 2 lbs. concentrated PL § 222.35
E Felony
1.5 years prison

More than 10 lbs. or 4 lbs. concentrated PL §  222.40
D Felony
2.5 years prison

Under 21 Any amount Cannabis Law Article 6, Section 132(4)
Civil infraction
Fine not to exceed $50

Public Consumption Penalty

Smoking in prohibited areas PL § 222.10(1)
Civil infraction
Fine not to exceed $25 or community
service not to exceed 20 hours

Sale Offenses1 Penalty

Buyer under 21 PL § 222.50
A Misdemeanor
1 year jail

1 Under PL § 222.00 (3) “selling” cannabis means to sell, exchange or dispose of  cannabis for
compensation, but does not include the transfer of cannabis or concentrated cannabis between persons
twenty-one years of  age or older without compensation in the quantities authorized in PL §
222.05(1)(b).
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Buyer 21 or older, 3 oz or less PL § 222.45
Violation
Fine not to exceed $250

More than 3 oz or 24 grams
concentrated

PL § 222.50
A Misdemeanor
1 year jail

More than 16 oz or 5 oz concentrated PL § 222.55
E Felony
1.5 years prison

More than 5 lbs. or 2 lbs. concentrated PL § 222.60
D Felony
2.5 years prison

More than 100 lbs. PL § 222.65
C Felony
5.5 years prison

Vehicle and Traffic Law Offenses Penalty

Definition of  “drug” in VTL § 114-a Amended to include cannabis
Driving while ability impaired by drugs VTL § 1192(4)

Unclassified Misdemeanor
Fine
Jail
License Suspension

Driving while ability impaired by the
combined influence of  alcohol and drugs

VTL § 1192(4-a)
Unclassified Misdemeanor
Fine
Jail
License suspension

Odor of  Cannabis

Can law enforcement use the odor of  cannabis as a justification to approach, stop,
detain, summons, arrest, or search a person?

● Not in non-VTL cases, because it is lawful to possess cannabis and also lawful
to smoke in any public areas where smoking is not prohibited under the public
health law. (PL 222.05 (3), PHL 1399-O).
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When can law enforcement use the odor of  cannabis as a justification for intrusions in
VTL cases?

● In VTL §§ 1192(4),(4-a) cases, where a driver appears to be under the influence
of  cannabis, law enforcement is permitted to stop the vehicle and investigate.
(PL § 222.05 (4)).

o If  a driver appears to be under the influence of  cannabis,and there is
probable cause to believe that the vehicle contains evidence of  the
impairing cannabis, (e.g. smell of  burnt cannabisor admission of  having
smoked recently), law enforcement is permitted to search any portions
of  the vehicle that are readily accessible to thedriver and reasonably
likely to contain evidence of  the driver’s condition. (PL § 222.05(4)).

o The odor of  burnt cannabis does not permit a searchof  areas within the
vehicle that are not readily accessible to the driver and not reasonably
likely to contain evidence of  the driver’s condition. (PL § 222.05(4)).

o Notably, NYPD conceded in its March 31, 2021 marijuana legalization
memo that automobile trunks “may not be searched unless the officer
develops separate probable cause to believe the trunk contains evidence
of  a crime (e.g. gun recovered from under driver seat)” (emphasis added).

● If  a driver exhibits no signs of  impairment but isobserved smoking/consuming
cannabis while operating a vehicle, or admits to smoking/consuming cannabis
while driving, or there is a smell of  burnt cannabis in the vehicle that is
attributable to the driver, the driver can be stopped and arrested for violating
VTL 1227(1).

Do the odor provisions in the Cannabis Law apply to pending cases?

● This issue is complex and must be litigated. Bob Newman practice advisory to
follow.

Arrest and Bail Implications

Is unlawful possession, smoking, or sale of  cannabis an arrestable offense?

● For most cannabis offenses, the police may not arrest a person because CPL
§ 150.20 requires the police to issue an "appearance ticket" for all
misdemeanors and E felonies, except in limited charges and circumstances
enumerated in the statute (e.g., unverifiable identity, where license can be
suspended or revoked, warrant history, etc.). This applies to all misdemeanor
and E felony cannabis offenses except for VTL offenses.
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● Where a person is charged with a Class D or C felony cannabis possession or
sale, the police may arrest the person under CPL § 150.20. However, the police
maintain discretion to issue a “desk appearance ticket” at the precinct.

● Additionally, the NYPD Patrol Guide directs that police may not detain people
for any non-criminal offense only punishable by a fine, unless the person does
not have ID or the person lives out of  state.

● Under CPL § 150.20, an “appearance ticket” operates like a summons. When
issued an appearance ticket, a person should not be arrested, fingerprinted, or
taken to another location. The person should be issued a ticket on the street
that directs them to appear in court.

● Smoking in public and possession of  cannabis by people21 and under are civil
infractions. They should not be detained.

Are any offenses under the Cannabis Law bail qualifying?

● No, unless the person charged with a felony cannabis offense is on probation
or post-release supervision. (CPL § 510.10(4)(r)).

May criminal court judges prohibit cannabis use as a condition of  a person’s release?

● No. (Cannabis Law, Art. 6. Sec. 127 (6)).

Probation and Parole and Cannabis

Can Probation or DOCCS bar probationers and parolees from using cannabis?

● Not in most cases. The new law expressly prohibits probation and parole from
punishing individuals for cannabis use, unless probation or parole can show by
clear and convincing evidence that prohibiting an individual’s cannabis use is
reasonably related to their underlying crime of  conviction. (Cannabis Law, Art.
6. Sec. 127).

Expungement and Resentencing

All offenses that have been wholly repealed or decriminalized by the Cannabis Law
will be automatically expunged under CPL § 160.50(3)(k).
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What does expungement mean?

● When a case is expunged, it is vacated and dismissed. Physical records of  the
case are marked as expunged, and the matter is considered terminated in favor
of  the accused and deemed a nullity, having been rendered legally invalid.
Expunged cases will not show up on OCA or DCJS-based background checks
and cannot be used against a person.

● Expungement is both retroactive and prospective.

What offenses will be expunged?*2

● Offenses charged under former PL 221: PL 221.05, 221.10, 221.15, 221.20,
221.35, 221.40.

● PL §§ 220.03 or 220.06 if the sole controlled substance was concentrated
cannabis.

● Notably, where a person has been convicted of  violatingnew Penal Law
Sections 222.10, 222.15, 222.25 or 222.45, their cases will be automatically
expunged immediately after being resolved. CPL § 160.50 (3)(k)(vi).

● PL § 221.45 is not currently eligible for automatic expungement even though it
includes sales up to 3 oz. Assuming the law is not amended to include 221.45
offenses where the sale was under 3 oz. for automatic expungement, an
application will have to be filed with the court.

● Offenses that were previously expunged under CPL § 160.50(3)(k): PL § 221.05
and PL § 221.10 as they existed pre-2019 decriminalization, PL § 240.36, PL
§ 240.37.

What if  a person is currently serving a sentence for a conviction under former PL
221?

● If  someone is serving a sentence, including paroleor probation for an
expungeable offense, the same CPL § 160.50 expungement process will occur,
and the jail, prison, or supervising agency will be notified that the individual
must be released.

● If  someone has been sentenced and is eligible for a reduction in sentence but
not an outright expungement, they must file an application to the Court.

What if  a person or has a pending criminal case for a PL § 221 offense?

2 We are working on a system for clients to confirm their cases are properly expunged that doesn’t
require them to obtain a Certificate of  Dispositionor a copy of  their RAP sheet.
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● The law does not direct prosecutions to be dismissed even though the case
would be automatically expunged if  it were to go forwardand PL § 221 was
repealed and replaced with PL § 222.

● If  someone has a pending case for an expungeable PL§ 221 offense, it will
probably be dismissed.

● For multiple-charge dockets the complaint/indictment should be amended to
remove the PL § 221 offense, but this is not required.

● If  someone is charged with a PL § 221 offense that is not expungeable, their
complaint/indictment should be amended in accordance with the new PL
§ 222, but this is not required.

If  convictions are automatically expunged, will it ever be necessary to file a motion to
vacate a conviction under CPL § 440?

● Automatic expungement does not prevent someone from filing a CPL § 440
vacatur motion. This will mostly be necessary for immigration purposes, but
may also be required for (1) PL 221.45 cases in which the sale was for fewer
than 3 oz. or (2) where someone was convicted of  several charges, not all of
which were expunged, and may be eligible for a reduced sentence.

When a case is expunged, what happens to the records?

● CPL § 160.50(5)(B)(i) directs the chief  administratorof  the courts “to promptly
notify the commissioner of  DCJS services and the headsof  all appropriate
police departments, district attorney's offices and other law enforcement
agencies of  all convictions that have been vacatedand dismissed and that all
records related to such convictions shall be expunged and the matter shall be
considered terminated in favor of  the accused anddeemed a nullity, having
been rendered legally invalid. Upon receipt of  notification...all records relating
to such conviction or convictions, or the criminal action or proceeding, as the
case may be, shall be marked as expunged by conspicuously indicating on the
face of  the record and on each page or at the beginningof  the digitized file of
the record that the record has been designated as expunged. Upon the written
request of  the individual whose case has been expungedor their designated
agent, such records shall be destroyed. Such records and papers shall not be
made available to any person, except the individual whose case has been
expunged or such person's designated agent.”
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Should a client destroy copies of  their own court records?

● In almost all cases, especially in the immigration context, physically destroying a
person’s court records is dangerous. Please advise clients NOT to request
record destruction without speaking to a lawyer about it first.

Effectiveness Dates

When does the Cannabis Law go into effect?
● Penal Law provisions governing possession of  3 ozor less and smoking in

public went into effect immediately. (See Section 64 on page 127:
https://legislation.nysenate.gov/pdf/bills/2021/S854A.)

● Penal Law provisions governing possession in a person’s home have delayed
effectiveness dates:

o For certified patients, up to 5 lbs of  cannabis in the home, after the
Office of  Cannabis Management creates governing rules and regulations,
but no later than 6 months after March 31, 2021. (PL § 222.15(9)).

o For recreational cannabis users, up to 5 lbs of  cannabis in the home, no
later than 18 months after the first legal sale in New York State. (PL
§ 222.15(9)).

● Expungement of  cannabis convictions under section160.50 of  the criminal
procedure law, should occur promptly, but no later than two years after March
31, 2021.
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